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RESPONSE TO THE LIST OF ISSUES

CRIMINAL JUSTICE AND DETENTION

List of Issues Questions 7 and 20

DRN paragraphs 197-223 (article 13), 224-231 (article 14)
Overrepresentation (paras 216-217 DRN)
People with disability encounter many difficulties with the criminal justice system. Police officers receive minimal disability awareness training and few State and Territory Governments have established court diversion programs to prevent unnecessary contact with the criminal justice system which often leads to multiple fines, repeat offending, and incarceration for people with disability.
 Reports also indicate that people with disability are more likely to be questioned, arrested and detained by police due to their 'challenging behaviour'.
 As a consequence, people with disability are over-represented in both the prison and juvenile justice systems. Once in prison, people with disability are often not provided with the necessary support and safeguards they require to maintain their security and enjoyment of other human rights and can experience further violations to their rights, for example, prolonged solitary confinement. 
  

Women (paras 218-219 DRN)

Women with disability represent between 30 and 50 per cent of the entire population of women prisoners in Australia. The percentage of women with disability in prisons is greater than men with disability, and the number of Aboriginal and Torres Strait Islander women with disability in prison is also higher than equivalent figures for men.
  

Children and young people (paras 220-222 DRN)

Children with disability are overrepresented in the juvenile justice system in Australia and there is no coordinated approach to research and implement measures to address this. Available evidence is indicative of the scale of the problem.  For example, nearly half the young people in New South Wales juvenile detention centres have an intellectual or ‘borderline’ intellectual disability,
 and in one study, the majority of young people were found to have a ‘psychological condition’ (85 per cent), with two thirds (73 per cent) reporting two or more ‘psychological conditions’. 
Indefinite detention (paras 229-231)
There is a lack of appropriate accommodation, therapeutic and disability support options available for people with disability who are deemed unfit to stand trial due to an intellectual, cognitive or psychosocial disability.  As a result, they can be detained indefinitely in prisons or psychiatric facilities without being convicted of a crime, and for periods that can significantly exceed the maximum period of custodial sentence for the offence.  This practice of arbitrary detention is disproportionately experienced by Aboriginal and Torres Strait Islander peoples with disability.
  

The current response in the Northern Territory and Western Australia has been to build Disability Justice Centre’s, and in Queensland to detain people in its Forensic Disability Service and highly restrictive ‘community based treatment settings’.  However, these facilities still operate as institutional places of detention, with features such as long term solitary living arrangements, locked windows and doors, CCTV surveillance and limited opportunities for physical, recreational, therapy, rehabilitation and social activities. 

The congregation of unconvicted people with disability in this way can increase stigma towards people with disability and community perceptions of dangerousness.  It is also well documented that the institutional congregation of people with disability intensifies the risk of restrictive practices, violence, and abuse.  The development of this new form of institution for people with disability is discriminatory; and also heightens the imperative for Australia to implement a robust oversight mechanism to monitor places of detention such as the model provided by the Optional Protocol on the Convention against Torture (OPCAT).

Disability Rights Now Recommendations 

· That Australia ensures that legislative, administrative and policy frameworks that deprive people with disability of their liberty are fully consistent with the CRPD.

· That Australia, as a matter of urgency, ends the unwarranted use of prisons for the management of unconvicted people with disability, with a focus on Aboriginal and Torres Strait Islander people with disability, by establishing legislative, administrative and support frameworks that comply with the CRPD.

· That Australia establishes mandatory guidelines and practice to ensure that people with disability in the criminal justice system are provided with appropriate supports and accommodation.

· That Australia develops comprehensive, gender and culture specific social support programs and system to identify and prevent the circumstance that contribute to children and young people with disability coming into contact with or entering the juvenile justice system.
· That Australia implements a range of gender and culture specific diversionary programs and mechanism and community based sentencing options that are integrated with flexible disability support packages and social support programs to prevent adults with disability coming into contact with or entering the criminal justice system.
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