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RESPONSE TO THE LIST OF ISSUES

EMPLOYMENT 

List of Issues Questions 43 and 44

Disability Rights Now paragraphs 488-513 (article 27)
In 1994, the Commonwealth Government created the Supported Wage System (SWS) which provided a wage assessment instrument for employees with disability unable to work at the productivity level required for all workers under Australian industrial agreements.  The SWS uses a productivity based comparison tool to assess wages and is available to all Australian employers and employees in both the open labour market and in segregated employment, called Australian Disability Enterprises (ADE).  It is widely considered to provide comparative fairness in the assessment of wages.
 
However, the majority of people with disability who work in ADEs do not receive equal pay for work of equal value, or have access to the same industrial protections as other workers doing the same job at the same statutory pay grade (‘Award’).  This is because they are also subject to other wage assessments that unfairly discount their wages such as the Business Services Wage Assessment Tool (BSWAT).  Primarily, this affects employees with intellectual disability who make up 76.7%
 of the ADE workforce.  The right of these employees to the same employment terms and conditions as employees without disability continues to be unrealised for up to 21,348 people
.  

Discrimination and the Business Services Wage Assessment Tool (BSWAT)

The decision of the Federal Court of Australia in Nojin v The Commonwealth of Australia [2012] FCAFC 192 ruled that two ADEs and the Commonwealth unlawfully discriminated against Mr Nojin and Mr Prior under Section 6 of the Disability Discrimination Act (DDA) 1992 (Cth) by assessing their wages using the Business Services Wage Assessment Tool (BSWAT).  

It was found that the BSWAT included an assessment of a person’s competencies which were irrelevant to the requirements of the job.  This put employees with intellectual disability at a disadvantage in scoring well in the assessment, thus leading to a reduction in their rate of pay. Workers in open employment who do the same job at the same pay grade do not have their wages assessed by reference to ‘irrelevant competencies’.  Moreover, it was found that if workers in open employment were assessed using the BSWAT model it would be likely that their scores would also result in a reduction of their rate of pay.  Therefore, the Court concluded that the imposition of the BSWAT competency based wage assessment tool for people with intellectual disability discriminated against them as a class of people.
 The Federal Court decision was supported by the High Court of Australia in May 2013.

Of significant concern is that employees with disability in ADEs, are still today, eight months after the Court ruling, being paid wages based on the BSWAT and other discriminatory wage assessment tools. Moreover, the Australian government is currently making preparations to ask the Australian Human Rights Commission and the Disability Discrimination Commissioner to grant the BSWAT an exemption from the Disability Discrimination Act for a period of 3 years until alternative (unspecified) arrangements can be put into place.  Effectively, this puts people with disability in the position of having their right to equal pay waived for the duration of this period, despite the finding of discrimination by the Federal and High Courts of Australia.
Disability Rights Now Recommendations 

· Implement the Supported Wage System as the single national wage assessment tool for people with disability who are unable to work at the productive levels required for workers under industrial agreements. 

· That Australia conducts a comprehensive review of the current employment support arrangements for people with a disability with a view to developing a national plan to significantly increase support for men and women with disability, in particular men and women with intellectual disability to move from school to training to open employment. 

· That Australia ceases to fund segregated workplace options.

· That Australia funds employment support for all people with disability that is attached to the individual and is able to be used in mainstream settings.

· That Australia conducts an audit of the current supported employment wage assessment tools and industrial conditions with a view to ensuring that people with disability receive equitable and fair remuneration for their work, and receive the supports they need to move from supported employment to open employment. 

· That Australia increases investment in addressing structural barriers to the employment of men and women with disability, in relation to workplace accommodations and adaption, accessibility of workplaces, flexibility of work requirements and accessible and affordable public transport.

· That Australia adopts initiatives to increase employment participation of women with disability by addressing the specific underlying structural barriers to their workforce participation.
� �Supported Wage System Review 2001, FACSIA “The SWS gives effect to the principles of the DDA and the protections it provides to people with disabilities whilst also taking account of market pressures affecting employers.


Stakeholders consistently acknowledge the SWS as the most fair, reasonable and transparent workplace relations mechanism that enables exemption from minimum rates of pay.”


� Australian Institute of Health and Welfare 2013. Disability support services: Appendix 2011–12. Disability series. Cat. no. AUS 173. Canberra: AIHW.


� Australian Institute of Health and Welfare 2013. Disability support services: Appendix 2011–12. Disability series. Cat. no. AUS 173. Canberra: AIHW.


� See � HYPERLINK "http://www.judgments.fedcourt.gov.au/judgments/Judgments/fca/full/2012/2012fcafc0192" �http://www.judgments.fedcourt.gov.au/judgments/Judgments/fca/full/2012/2012fcafc0192�





