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AUSTRALIAN CIVIL SOCIETY PARALLEL REPORT GROUP

RESPONSE TO THE LIST OF ISSUES

EQUAL RECOGNITION BEFORE THE LAW 
List of Issues Questions 9 10, 11, 12, 14, 18, 38, 
Disability Rights Now paragraphs 185-196 (article 12)
A number of Australian laws, policies and practices deny or diminish recognition of people with disability as persons before the law, or deny or diminish the right of a person with disability to exercise legal capacity. This takes place in areas such as financial services, voting, public office, board participation, access to justice, will making and deposition, the opportunity for people with cognitive impairments to participate as witnesses in court proceedings, and the opportunity for people with disability to choose what disability supports they need, who will provide them and when. 

Guardianship, estate management and mental health laws regulate the area of legal capacity, financial management and substitute decision-making in Australia.  These laws differ between States and Territories resulting in inconsistency, and primarily focus on a person’s capability to perform particular actions as opposed to looking at how a person can be supported to perform those tasks themselves.    Whilst Australia does not have a plenary guardianship system these laws all breach, are inconsistent with, or fail to fulfil obligations under the CRPD. 

Supported Decision-Making Initiatives

Two State Governments, New South Wales (NSW) and South Australia (SA) are funding pilot supported decision-making initiatives. We welcome these initiatives but note that they are confined to specific jurisdictions, and are being conducted within the existing guardianship framework, rather than being part of a comprehensive review of substitute decision making itself.  

The Inquiry into barriers to equal recognition before the law and legal capacity 

In June 2013 the Australian Government commissioned the Australian Law Reform Commission to inquire into barriers to equal recognition before the law and legal capacity for people with a disability.  The inquiry will consider Commonwealth laws and legal frameworks that deny or diminish the equal recognition of people with disability as persons before the law and their ability to exercise legal capacity, and what if any changes could be made.  The Inquiry makes reference to article 12 of the CRPD as the standard which should be used in making these considerations. 

However, upon ratifying the CRPD Australia made an Interpretive Declaration stating that it understood the convention to allow for ‘fully supported or substituted decision making’ in some cases.  The Inquiry will be working within the interpretation of article 12 provided by this Declaration which may be a limiting factor when it comes to making progressive recommendations for reform.   

Moreover, the Inquiry is limited to Commonwealth legislation.  It will not directly address the State and Territory financial management, guardianship and mental health laws but will only have regard to how Commonwealth laws and legal frameworks interact with State and Territory laws in the areas under review
. This will not provide a comprehensive review of the laws that clearly are the most fundamental ways in which people with disability have their legal capacity denied or diminished in Australia. Substantive compliance with article 12 will be difficult to assess without a thorough analysis of financial management, guardianship and mental health laws at the State and Territory levels.  Consequently, the impact of the review will be limited in so far as the examination of these laws is excluded. 

Disability Rights Now Recommendations

· That Australia withdraws the Interpretative Declaration in relation to Article 12.

· That, in consultation with people with disability and their representative, advocacy and legal organisations, Australia conducts a comprehensive audit of laws, policies and administrative arrangements that address legal capacity in order to:

· modify, repeal or nullify any law or policy, and counteract any practice or custom, which has the purpose or effect of denying or diminishing recognition of any person as a person before the law, or of denying or diminishing any person’s ability to exercise legal capacity; 

· enact laws that recognise the right of all people in all situations to recognition before the law; that creates a presumption of legal capacity for all people, and which expressly extends to those circumstances where support may be required for a person to exercise legal capacity;

· recognise the fact that people with disability will be particularly reliant upon these laws, that provisions will be required to oblige all relevant actors to provide reasonable accommodation to meet the needs of people with disability, and designate a range of positive measures to ensure that people with disability are able to exercise legal capacity on an equal basis with others;

· enshrine the primacy of supported decision-making mechanisms in the exercise of legal capacity;

· establish a comprehensive system focused strongly and positively on promoting and supporting people to effectively assert and exercise legal capacity, and on safeguarding against abuse and exploitation in both informal and formal supported and substituted decision-making arrangements; and

· Provide specific criminal offences relating to the exploitation, abuse and neglect of people with disability subject to supported and substitute decision-making arrangements.
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