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RESPONSE TO THE LIST OF ISSUES

INHUMAN TREATMENT AND RESTRICTIVE PRACTICES

List of issues Questions 11, 17, 21, 22, 24, 37 and 38
DRN paragraphs 232-266 (article 15), 299-314 (article 17)
Mental health legislation (paras 299-306 DRN)
In Australia, people with disability are subjected to a range of practices that significantly interfere with their physical and mental integrity, including forced psychosurgery and electroconvulsive therapy. Mental health legislation differs from State to State but all raise serious concerns, including that people with disability can arbitrarily be subject to detention and involuntary treatment. 
The Australian Government believes the existing legislative, policy and practice frameworks governing compulsory assistance or treatment is in line with Article 17 of the CRPD and that no improvements or reforms are required.  Consequently, there has been no consultation with people with disability or civil society about repealing the Interpretive Declaration to article 17 that Australia made on ratification of the Convention.  Since ratification of CRPD, a number of people with disability, their representative organisations, disability advocacy and legal groups in Australia have questioned the validity of separate mental health legislation, given this legislation prescribes limitations to human rights on the basis of disability.

Restrictive practices (paras 240-249 DRN)
People with disability in Australia, particularly those with cognitive impairment or psychosocial disability, are routinely subjected to unregulated and under‑regulated behaviour modification or restrictive practices such as chemical, mechanical and physical restraint and seclusion. Whilst Australia has ratified the Convention against Torture and Other Cruel, Inhuman and Degrading Treatment or Punishment (CAT), State and Territory legislative protections do not extend to acts amounting to inhuman and degrading treatment.

Restrictive practices and children (paras 250-251 & 443-445 DRN) 
There is significant concern about the use of restrictive practices in both ‘special’ and mainstream schools, with reports across Australia that children are being tied to chairs, locked in isolation rooms, being physically restrained and penned in outside areas under the guise of ‘behaviour management’ policies and practice.
 

The proposed National Framework on restrictive practices

The Australian Government has proposed a National Framework for Reducing the Use of Restrictive Practices in the Disability Service Sector
, a draft of which was open for consultation in mid-2013.  Although the national approach and references to CRPD compliance are welcome, there are a number of limitations in the current draft.
For example, it focusses more on when and how to use restrictive practices rather than seeking to prevent their use, or looking at the environmental factors that may be causing an individual to behave in a way which introduces restraint as an option.  The Framework is not premised on changing services, systems and environments as the starting point for changing individual behaviour, but remains focused on changing the person themselves.

Secondly, the Framework is only intended to apply to disability services.  Formal disability services should play a significantly smaller role in the lives of people with disability over the coming years as self-directed disability support is progressively implemented through DisablityCare Australia.  Under this scheme the majority of participants will purchase disability supports from the open market and may not choose to use government regulated services. This raises the question of how the use of restrictive practices by non-regulated providers of support will be prevented, monitored and investigated.  Moreover, as detailed in the Disabilty Rights Now report, people with disability in Australia experience restrictive practices in numerous environments including schools, mental health facilities and hospitals. Any framework on restrictive practices needs to recognise this, and be part of a wider overarching strategy addressing violence and abuse of people with disability in general.

Thirdly, restrictive practices can constitute torture or cruel, inhuman or degrading treatment or punishment yet there is no reference in the Framework to Australia’s obligations under the Convention against Torture (CAT) or Articles 12, 15, 16 and 17 of the CRPD.  The Framework would have greater utility if it was developed in parallel to work towards ratification of the Optional Protocol on the Convention against Torture (OPCAT), and establishment of an independent national preventative mechanism to monitor places of detention; including places of detention where people with disability live such as prisons, disability justice centres and psychiatric hospitals.

Disability Rights Now Recommendations 

· That Australia ratifies the Optional Protocol to the Convention against Torture.

· That Australia withdraws its Interpretative Declaration in relation to Article 17.

· That Australia enacts legislation in all jurisdictions in Australia to comprehensively criminalise cruel, inhuman or degrading treatment or punishment and provides for legal action to be taken to remedy a breach.  

· That Australia establishes a nationally consistent legislative and administrative framework for the protection of people with disability from behaviour modification and restrictive practices that cause harm and punishment, including the prohibition of and criminal sanctions for particular behaviour modification practices. 

· That Australia develops an evidence-based national plan that outlines actions for the development of positive behaviour support strategies that acknowledge and respect the physical and mental integrity of the person; and for the elimination of environments and treatment approaches that have been shown to exacerbate behaviour that leads to application of inappropriate levels of restriction and restraint. 

· That, in consultation with people with disability through their representative, advocacy and legal organisations, Australia conducts a comprehensive audit of laws, policies and administrative arrangements underpinning compulsory treatment with a view to:

· introducing reforms to eliminate laws and practices that relate to compulsory treatment that inherently breach human rights;

· work with people with disability and their representative and advocacy organisations to develop appropriate mechanisms and supports for any person, regardless of disability, who is at risk of causing harm to themselves or others; and

· implement administrative arrangements that focus on supported decision making.
� Department of Human Services, ‘Review of the Mental Health Act 1986: Community Consultation Report’ (Report, Victorian Government, July 2009) 14, 19.
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